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Subpart A—Authority and
Definitions

§255.1 Authority, purpose, scope, and
relationship to other authorities.

(a) Authority. This part is issued by
the SEC under section 13 of the Bank
Holding Company Act of 1956, as
amended (12 U.S.C. 1851).

(b) Purpose. Section 13 of the Bank
Holding Company Act establishes pro-
hibitions and restrictions on propri-
etary trading and investments in or re-
lationships with covered funds by cer-
tain banking entities, including reg-
istered broker-dealers, registered in-
vestment advisers, and registered secu-
rity-based swap dealers, among others
identified in section 2(12)(B) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (12
U.S.C. 5301(12)(B)). This part imple-
ments section 13 of the Bank Holding
Company Act by defining terms used in
the statute and related terms, estab-
lishing prohibitions and restrictions on
proprietary trading and investments in
or relationships with covered funds,
and explaining the statute’s require-
ments.

(c) Scope. This part implements sec-
tion 13 of the Bank Holding Company
Act with respect to banking entities
for which the SEC is the primary finan-
cial regulatory agency, as that term is
defined in this part.

(d) Relationship to other authorities.
Except as otherwise provided under
section 13 of the Bank Holding Com-
pany Act, and notwithstanding any
other provision of law, the prohibitions
and restrictions under section 13 of
Bank Holding Company Act shall apply
to the activities and investments of a
banking entity identified in paragraph
(c) of this section, even if such activi-
ties and investments are authorized for
the banking entity under other appli-
cable provisions of law.

(e) Preservation of authority. Nothing
in this part limits in any way the au-
thority of the SEC to impose on a
banking entity identified in paragraph
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§255.2

(c) of this section additional require-
ments or restrictions with respect to
any activity, investment, or relation-
ship covered under section 13 of the
Bank Holding Company Act or this
part, or additional penalties for viola-
tion of this part provided under any
other applicable provision of law.

[79 FR 5805, Jan. 31, 2014]

§255.2 Definitions.

Unless otherwise specified, for pur-
poses of this part:

(a) Affiliate has the same meaning as
in section 2(k) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1841(k)).

(b) Bank holding company has the
same meaning as in section 2 of the
Bank Holding Company Act of 1956 (12
U.S.C. 1841).

(c) Banking entity. (1) Except as pro-
vided in paragraph (c)(2) of this sec-
tion, banking entity means:

(i) Any insured depository institu-
tion;

(ii) Any company that controls an in-
sured depository institution;

(iii) Any company that is treated as
a bank holding company for purposes
of section 8 of the International Bank-
ing Act of 1978 (12 U.S.C. 3106); and

(iv) Any affiliate or subsidiary of any
entity described in paragraphs (¢)(1)(i),
(ii), or (iii) of this section.

(2) Banking entity does not include:

(i) A covered fund that is not itself a
banking entity under ©paragraphs
(c)(1)({), (i1), or (iii) of this section;

(ii) A portfolio company held under
the authority contained in section
4(k)(4)(H) or (I) of the BHC Act (12
U.S.C. 1843(k)(4)(H), (I)), or any port-
folio concern, as defined under 13 CFR
107.50, that is controlled by a small
business investment company, as de-
fined in section 103(3) of the Small
Business Investment Act of 1958 (15
U.S.C. 662), so long as the portfolio
company or portfolio concern is not
itself a banking entity under para-
graphs (c)(1)(i), (ii), or (iii) of this sec-
tion; or

(iii) The FDIC acting in its corporate
capacity or as conservator or receiver
under the Federal Deposit Insurance
Act or Title IT of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act.
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(d) Board means the Board of Gov-
ernors of the Federal Reserve System.

(e) CFTC means the Commodity Fu-
tures Trading Commission.

(f) Dealer has the same meaning as in
section 3(a)(5) of the Exchange Act (15
U.S.C. 78c(a)(b)).

(g) Depository institution has the same
meaning as in section 3(c) of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1813(c)).

(h) Derivative. (1) Except as provided
in paragraph (h)(2) of this section, de-
rivative means:

(i) Any swap, as that term is defined
in section 1a(47) of the Commodity Ex-
change Act (7 U.S.C. 1a(47)), or secu-
rity-based swap, as that term is defined
in section 3(a)(68) of the Exchange Act
(15 U.S.C. 78c(a)(68));

(ii) Any purchase or sale of a com-
modity, that is not an excluded com-
modity, for deferred shipment or deliv-
ery that is intended to be physically
settled;

(iii) Any foreign exchange forward (as
that term is defined in section 1a(24) of
the Commodity Exchange Act (7 U.S.C.
la(24)) or foreign exchange swap (as
that term is defined in section 1a(25) of
the Commodity Exchange Act (7 U.S.C.
1a(25));

(iv) Any agreement, contract, or
transaction in foreign currency de-
scribed in section 2(c)(2)(C)(i) of the
Commodity Exchange Act (7 U.S.C.
2(e)(2)(C)(1));

(v) Any agreement, contract, or
transaction in a commodity other than
foreign currency described in section
2(c)(2)(D)(i) of the Commodity Ex-
change Act (7 U.S.C. 2(¢)(2)(D)(i)); and

(vi) Any transaction authorized
under section 19 of the Commodity Ex-
change Act (7 U.S.C. 23(a) or (b));

(2) A derivative does not include:

(i) Any consumer, commercial, or
other agreement, contract, or trans-
action that the CFTC and the SEC
have further defined by joint regula-
tion, interpretation, guidance, or other
action as not within the definition of
swap, as that term is defined in section
1a(47) of the Commodity Exchange Act
(7 U.S.C. 1a(47)), or security-based
swap, as that term is defined in section
3(a)(68) of the Exchange Act (15 U.S.C.
78c(a)(68)); or
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